
IN THE UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF OKLAHOMA 

 
 
STATE OF OKLAHOMA, et al.  ) 
       ) 
    Plaintiffs ) 
      ) 
v.      ) Case No. 4:05-cv-00329-GKF(PJC) 
      ) 
TYSON FOODS, INC., et al.   ) 
      ) 
    Defendants ) 

 
SIMMONS FOODS, INC’S MOTION FOR PROTECTIVE ORDER 

AND RESPONSE TO PLAINTIFF’S MOTION TO COMPEL  
 

 Simmons Foods, Inc. (“Simmons”) submits the following in opposition to State of 

Oklahoma’s Motion to Compel Simmons Foods, Inc. to Respond to Discovery Seeking 

Financial Information (Dkt. No. 1868) (“State’s Motion”) and moves the Court to deny 

the State’s Motion and enter a protective order in favor of Simmons.  Simmons also 

adopts the arguments and authorities cited by Cargill in its response to the State’s Motion 

(Dkt. No. 1877).  

I. Introduction. 

As set forth in the State’s Motion, it seeks discovery of a multitude of financial 

documents from Simmons.  The State asserts that it is entitled to discovery of all of the 

documents it seeks because it has alleged it is entitled to recover punitive damages in this 

case.  Simmons denies that the State is entitled to punitive damages and denies that the 

State will be able to present a prima facie case in support of its punitive damages claim.  

However, Simmons is aware that because the State has made the allegations, Simmons 

must disclose certain financial information.  The parties disagree, however, with regard to 
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the extent of the financial information Simmons is required to disclose.  Simmons has 

already disclosed more financial information than it is required to disclose yet the State is 

not satisfied.   

As set forth in the State’s Motion, it first asked for financial documents in July 

2006. (State’s Motion p. 2). In its document requests, the State sought “all documents and 

materials reflecting, referring to or relating to your net worth.” Simmons objected to the 

State’s discovery requests because they are overly broad, unduly burdensome, and seek 

which the State is not entitled to discover.  Simmons is a small, family-owned company 

considers its financial documents proprietary and confidential, particularly in this case in 

which its co-defendants are competitors.  The State’s discovery request was not limited to 

any particular time frame and not limited to balance sheets. In September, 2008, the State 

served another set of document requests seeking the same financial documents but this 

time included a time frame of 2002 forward. (State’s Motion p. 2).  Simmons again 

objected to the State’s requests.   

Subsequently, the parties conducted a meet-and-confer concerning the over-

breadth of the State’s document requests.  At that time the State agreed to narrow its 

request for financial documents. This “narrowed” list of documents the State seeks 

remains overly broad and seeks documents which it is not entitled to discover.  The 

State’s “narrowed” list seeks tax returns, working trial balances, audited and unaudited 

financial statements, appraisals or estimates of value, business plans, financial 

projections, forecasts, pro forma financial statements provided to third parties, internal 

budgets and forecasts.  (See letter Claire Xidis to John Elrod, dated October 24, 2008, 

attached as Ex. D to the State’s Motion).  
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Simmons agreed to produce balance sheets which reflect its net worth for the 

years 2005, 2006, 2007, and the “most recent one.”  Simmons’ position that the law only 

requires it to produce documents that reflect its current net worth was explained to State’s 

counsel in the meet-and-confer sessions and in an email from Simmons’ counsel dated 

November 14, 2008. (Attached to the State’s Motion as Ex. E).    

In City of Tulsa, et al v. Tyson Foods, Inc. et al., Case No. 01-CV-900-B, (N.D. 

Okla.) the parties had a similar discovery dispute.  In that case the Court ruled that the 

defendants (including Simmons) had to produce “documents reflecting their net worth” 

for the past several years. Despite the fact that more recent decisions have only required 

the defendant to produce the current year’s balance sheet, Simmons produced its balance 

sheets not only for 2005 forward, but also produced balance sheets for 2003 and 2004.  

Simmons’ balance sheets are the documents that reflect its net worth from an accounting 

standpoint.1  

The State’s Motion should be denied because Simmons has already produced all, 

if not more than, the information that the State is entitled to receive.  The State’s Motion 

should also be denied because the State filed its motion and seeks additional documents 

for an improper purpose: to modify and bolster its expert’s opinion when the date for the 

State to submit its expert reports has long since passed.  

II. Argument 

1.  Simmons has already provided all the financial documents that it is 

required to provide.

                                                 
1   The State did not provide Simmons with a copy of the documents it filed under seal as Exhibit J to its 
Motion.  Simmons presumes that the documents provided to the Court under seal include the identical 
documents Simmons provided to the State. 
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A litigant is not entitled to unfettered discovery of information simply because it 

seeks it. As explained by the Oklahoma Supreme Court in Quinn v. City of Tulsa, 777 

P.2d 1331 (Okla. 1989): 

But the discovery provisions, like all of the Federal Rules 
of Civil Procedure are subject to the injunction of Rule 1 
FN25 that they “be construed to secure the just, speedy, and 
inexpensive determination of every action.” To this end, the 
requirement of Rule 26(B)(i) FN26 that the material sought 
in discovery be “relevant” should be firmly applied, and the 
district courts should not neglect their power to restrict 
discovery where “justice requires [protection for] a party or 
person from annoyance, embarrassment, oppression, or 
undue burden or expense....” Rule 26(c).FN27 With this 
authority at hand, judges should not hesitate to exercise 
appropriate control over the discovery process. (internal 
citations omitted). Id. at 1342 (citing Herbert v. Lando, 441 
U.S. 153, 177, 99 S. Ct. 1635, 1649, 60 L.Ed.2d 115 
(1979)). 

 As an initial matter, information sought must be relevant.  Id.  Information 

relevant to a punitive damages award is the net worth of the defendant.  To this end, the 

Northern District of Oklahoma has ordered a defendant potentially subject to punitive 

damages to disclose showing its net worth (typically balance sheets) for certain relevant 

years.  E.g., Cardtoons, L.C. v. Major League Baseball Players Ass’n, 199 F.R.D. 677, 

686 (N.D. Okla. 2001) (only the relevant year’s balance sheet had to be produced); 

Hightower v. Heritage Academy of Tulsa, Inc., No. 08-CV-602-GKF-FHM, 2008 WL 

2937227, at *1 (N.D. Okla. July 29, 2008) (balance sheet and net worth for current year 

only); Toussaint-Hill v. Montereau in Warren Woods, No. 07-CV-179 GKF/SAJ, 2007 

WL 3231720, at *1 (N.D. Okla. Oct. 29, 2007) (balance sheet showing net worth for a 

single year)2; City of Tulsa v. Tyson Foods, Inc., No. 01-CV-900-B(X), slip op. at 6 

                                                 
2   The Toussaint-Hill court did not require the defendant to produce financial records until after the court 
made a dispositive ruling to allow plaintiff’s punitive damages claim to proceed.  
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(N.D. Okla. May 3, 2002) (Dkt. No. 1866-2: Ex. I) (net worth for five years).  The 

Toussaint-Hill Court cited with favor the District of Kansas decision in Heartland 

Surgical Specialty Hospital, LLC v. Midwest Division, Inc., 2007 WL 950282, at *14 (D. 

Kan. Mar. 26, 2007).  In finding that only the most recent and current financial 

information is relevant to a punitive damages determination, the District of Kansas noted 

in that case that “the issue is a party’s ‘financial condition’ not their financial history.”  

Id.  

 None of these decisions compelled the parties at issue to produce tax return 

information, as the State demands here.  Further, even where a party specifically sought 

multiple financial documents – such as income statements, profit and loss statements, and 

cash-flow statements – as the State does in the instant motion, the Courts all refused and 

instead narrowly limited the disclosures required.  E.g., Cardtoons 199 F.R.D. at 686 

n.17; Toussaint-Hill, 2007 WL 3231720, at *1.   

The State admits that the documents Simmons provided contain information 

concerning Simmons’ net worth but the State wants documentation as to Simmons’ 

income and cash flow. (State’s Motion p. 5). The State cites no legal support for its 

argument that it is entitled to receive additional financial documentation from Simmons. 

Instead, the State offers arguments from its expert concerning additional information he 

would like to have. These are the same types of arguments that were rejected by the 

courts in Cardtoons, Hightower, Toussaint-Hill, and City of Tulsa, et al v. Tyson Foods, 

et al., supra.  Simply stated Simmons has already provided all of the financial documents 

it is required to provide.  Moreover, Simmons has provided more documentation than is 

required in that the most recent cases have only required the defendant to produce the 
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current year’s balance sheets and Simmons has provided balance sheets for the years 

2002 forward. 

2. The State seeks the additional documents for an improper purpose. 

The State filed its Motion and seeks additional financial documents from 

Simmons for the sole purpose of bolstering its expert reports.  (State’s Motion pp. 5, 8).  

According to the State, its expert will need to review the documents and “the State 

anticipates that it will be requesting leave to supplement Mr. Payne’s expert report once 

he has had an opportunity to review this information.”  (State’s Motion p. 8).   

Plaintiff’s expert damages reports were due January 5, 2009 and on that date Mr. 

Payne submitted an expert report opining as to what he terms Simmons’ “ability to pay.”3 

The State now seeks additional financial documentation to bolster Payne’s opinion. 

As an initial matter, the State does not cite any legal authority, and Simmons is 

not aware of any, that Mr. Payne’s opinion as to Simmons’ alleged “ability to pay” is a 

proper measure of punitive damages.  In addition, Simmons denies that the issue of the 

amount of punitive damages to be awarded is a proper topic for expert testimony. See 

Anderson v. Boeing Co., 02-CV-196-CVM-FHM, 2005 WL 6011245, at *1 (N.D. Okla. 

Aug. 2, 2005) (punitive damages not a proper subject of expert testimony; it improperly 

invades the province of the jury). 

 Moreover, the Court has already ruled that the State cannot issue more expert 

opinions in this case.  (See Jan 29, 2009 Orders: Dkt. Nos. 1839, 1842).   In denying the 

State’s request to serve additional supplemental reports, the Court emphasized that “[a] 

supplemental expert report that states additional opinions or rationales or seeks to 
                                                 
3   Payne made several errors in his methodology and analysis.  These errors will be the subject of a later 
motion Simmons will file challenging the admissibility of Payne’s opinion.  
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‘strengthen’ or ‘deepen’ opinions expressed in the original expert report exceeds the 

bounds of permissible supplementation and is subject to exclusion under Rule 37(c)(1).”  

Id. (citing Palmer v. Asarco, Inc., 2007 WL 2254343, at *3 (N.D. Okla. Aug. 3, 2007)).  

In denying Plaintiffs’ request to alter the Court’s October 8, 2008, ruling barring rebuttal 

expert reports, the Court found that “[t]o alter the course previously plotted by the 

scheduling orders entered by the magistrate judge and permit rebuttal expert reports (and, 

presumably, sur-rebuttal expert reports) at this late date would unduly increase the cost of 

this litigation and delay its ultimate resolution.”  (Jan. 29, 2009 Ord: Dkt. No. 1842 at 2.) 

To allow the State to supplement and bolster Payne’s expert report would 

necessitate modifying the scheduling order.  The Defendants would need to re-depose 

Payne after he issues his new opinions and the Defendants would also need an extension 

of time to submit their rebuttal reports to Payne’s new opinions.  This is exactly the sort 

of increased costs and delay that the Court sought to avoid in denying the State’s 

previous attempts to re-open their expert opinions. 

MOTION FOR PROTECTIVE ORDER

As stated previously, parties are only entitled to discover information that is 

relevant to a claim or defense in the case.  Fed. R. Civ. P. 26(b)(1).  Overly broad 

discovery requests are not permitted, instead, a party has a duty to craft discovery 

requests in a manner that describes “with reasonable particularity each item or category” 

of information sought.  Fed. R. Civ. P. 34(b)(1)(A).  “[T]he Supreme Court has 

underscored that ‘the requirements of Rule 26(b)(1) that the material sought in discovery 

be relevant should be firmly applied, and the district courts should not neglect their 

power to restrict discovery [to protect] a party or person from annoyance, embarrassment, 
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[or] oppression . . . .’”  Regan-Touhy v. Walgreen Co., 526 F.3d 641, 649 (10th Cir. 2008) 

(citing Herbert v. Lando, 441 U.S. 153, 177 (1979)). 

The State seeks confidential, proprietary financial information from Simmons far 

in excess of what the case law allows.  The cases clearly establish that the only financial 

information Simmons is required to disclose to the State is its current net worth.  See 

Cardtoons, Hightower, Toussaint-Hill, supra.  Simmons has provided its balance sheets, 

which contain its net worth, to the State for the past seven (7) years.  Clearly, Simmons 

has more than met its discovery obligation in this matter.  Accordingly, Simmons 

respectfully requests that the Court enter its order protecting Simmons and denying the 

State’s request for additional financial documents. 

Conclusion

 The State’s Motion should be denied because (1) Simmons has already provided 

all of the financial information it is obligated to provide and (2) the State seeks the 

additional documentation for the improper purpose of bolstering its expert’s opinions 

after the time for disclosure of expert opinions has passed.  Simmons respectfully 

requests that the Court deny the State’s Motion in full. 

SIMMONS FOODS, INC.,  
  
 
 
By: /s/ Vicki Bronson    

     John R. Elrod 
Vicki Bronson, OK Bar Number 20574 

     CONNER & WINTERS, LLP 
     211 East Dickson Street 
     Fayetteville, AR  72701 
     (479) 582-5711 
     (479) 587-1426 (facsimile) 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on 23rd day of February, 2009, I electronically transmitted 
the foregoing document to the Clerk of the Court using the ECF System for filing and 
transmittal of a Notice of Electronic Filing to the following ECF registrants: 

 
Melvin David Riggs 
Richard T. Garren 
Sharon K. Weaver 
David P. Page 
Riggs Abney Neal Turpen Orbison 
& Lewis 
502 W. 6th St. 
Tulsa, OK  74119-1010 
Counsel for Plaintiff 
 
Robert Allen Nance 
Dorothy Sharon Gentry 
Riggs Abney 
5801 N. Broadway 
Suite 101 
Oklahoma City, OK  73118 
Counsel for Plaintiff 
 
William H. Narwold 
Ingrid L. Moll 
Motley Rice LLC 
20 Church St., 17th Floor 
Hartford, CT  06103 
Counsel for Plaintiff 
 
Fidelma L. Fitzpatrick 
Jonathan D. Orent 
Michael L. Rousseau 
Motley Rice LLC 
321 S. Main St. 
P.O. Box 6067 
Providence, RI  02940 
Counsel for Plaintiff 
 
Michael R. Bond 
Erin W. Thompson 
Kutak Rock, LLP 
The Three Sisters Building 
214 West Dickson  
Fayetteville, AR  72701 

Robert M. Blakemore 
Louis W. Bullock 
Bullock Bullock & Blakemore 
110 West 7th Street, Suite 707 
Tulsa, OK  74119-1031 
Counsel for Plaintiff 
 
W.A. Drew Edmondson 
Attorney General 
Kelly Hunter Burch 
J. Trevor Hammons 
Daniel P. Lennington 
Assistant Attorneys General 
State of Oklahoma 
313 N.E. 21st St. 
Oklahoma City, OK  73105 
Counsel for Plaintiff 
 
Elizabeth C. Ward  
Frederick C. Baker 
Lee M. Heath 
Elizabeth Claire Xidis 
Motley Rice LLC 
28 Bridgeside Blvd. 
P.O. Box 1792 
Mount Pleasant, SC  29465 
Counsel for Plaintiff 
 
Patrick M. Ryan 
Stephen L. Jantzen 
Paula M. Buchwald 
Ryan, Whaley & Coldiron 
900 Robinson Renaissance 
119 North Robinson, Suite 900 
Oklahoma City, OK  73102 
Counsel for Tyson Foods, Inc., Tyson 
Poultry, Inc., Tyson Chicken, Inc., and  
Cobb-Vantress, Inc. 
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Robert W. George 
L. Bryan Burns 
Tyson Foods, Inc. 
2210 West Oaklawn Dr. 
Springdale, AR  72764 
Counsel for Tyson Foods, Inc., Tyson 
Poultry, Inc., Tyson Chicken, Inc., and  
Cobb-Vantress, Inc. 
 
Mark D. Hopson 
Timothy K. Webster 
Jay T. Jorgensen 
Sidley, Austin Brown & Wood, LLP 
1501 K. Street, N.W. 
Washington, D.C.  20005-1401 
Counsel for Tyson Foods, Inc., Tyson 
Poultry, Inc., Tyson Chicken, Inc., and  
Cobb-Vantress, Inc. 
 
Woody Bassett 
Gary Weeks 
James W. Graves 
K.C. Tucker 
Bassett Law Firm 
P.O. Box 3618 
Fayetteville, AR  72702-3618 
Counsel for George’s, Inc. and George’s 
Farms, Inc. 
 
Randall Eugene Rose 
George W. Owens 
Owens Law Firm PC 
234 W. 13th St. 
Tulsa, OK  74119-5038 
Counsel for George’s, Inc. and George’s 
Farms, Inc. 
 
Delmar R. Ehrich 
Bruce Jones 
Krisann Kleibacker Lee 
Christopher H. Dolan 
Faegre & Benson 
90 S. 7th St., Suite 2200 
Minneapolis, MN  55402-3901 
Counsel for Cargill, Inc. and Cargill 

John H. Tucker 
Colin H. Tucker 
Theresa Noble Hill 
Rhodes, Hieronymus, Jones, Tucker & 
Gable, P.L.L.C. 
100 West Fifth St., Suite 400 
Tulsa, OK  74121-1100 
Counsel for Cargill, Inc. and Cargill 
Turkey Production, LLC. 
 
Terry West, Esquire 
The West Law Firm 
124 W. Highland St. 
Shawnee, OK  74801 
Counsel for Cargill, Inc. and Cargill 
Turkey Production, LLC 
 
Todd P. Walker 
Faegre & Benson LLP 
3200 Wells Fargo Center 
1700 Lincoln Street 
Denver, CO  80203 
303-607-3500 
303-607-3600 
Counsel for Cargill, Inc. and Cargill 
Turkey Production LLC 
 
A. Scott McDaniel 
Phillip D. Hixon 
Nicole M. Longwell 
Craig A. Mirkes 
McDaniel, Hixon, Longwell  
& Acord, PLLC 
320 South Boston Ave., Suite 700 
Tulsa, OK  74103 
Counsel for Peterson Farms, Inc. 
 
 
 
 
Sherry P. Bartley 
Mitchell Williams Selig Gates & 
Woodyard PLLC 
425 W. Capitol Ave., Suite 1800 
Little Rock, AR 72201-3525 
Counsel for Peterson Farms, Inc. 
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Turkey Production, LLC 
 
Robert P. Redeman 
Lawrence W. Zeringue 
David C. Senger 
Perrine, McGivern, Redemann, Reid, Berry 
& Taylor, PLLC 
P.O. Box 1710 
Tulsa, OK  74101 
Counsel for Cal-Maine Foods, Inc. and 
Cal-Maine Farms, Inc. 
 
Robert E. Sanders 
Stephen Williams 
Young, Williams, Henderson & Fusilier 
P.O. Box 23059 
Jackson, MS  39225-3059 
Counsel for Cal-Maine Foods, Inc. and 
Cal-Maine Farms, Inc. 
 

 
Jennifer Stockton Griffin 
David G. Brown 
Lathrop & Gage LC 
314 E. High St. 
Jefferson City, MO  65101 
Counsel for Willow Brook Foods, Inc. 
 
Raymond Thomas Lay 
Kerr Irvine Rhodes & Ables 
201 Robert S. Kerr Ave. 
Suite 600 
Oklahoma City, OK  73102 
Counsel for Willow Brook Farms, Inc. 
 
 
  
 
 
  
 

  
  
 /s/ Vicki Bronson 

Vicki Bronson 
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